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OPINION
|. PROCEDURAL BACKGROUND

The Petitioner, Eric Wright, is presently serving an effective sentence of 150 years in the
Tennessee Department of Correction, as aresult of his convictions for one count of robbery by the
use of adeadly weapon and two counts of assault with intent to commit murder in thefirst degree.
The convictions and sentences were affirmed on gppeal by this Court. See Statev. Eric R. Wright,
No. 02C01-9107-CR-00152, 1992 WL 1414 (Tenn. Crim. App., Jackson, Jan. 8, 1992). A timdy
application for permission to appeal wasnot filed. On April 27, 2000, the Petitioner filed amotion
for appointment of counsel to fileaRule 11 application for permission to appeal. See Tenn. R. App.
P.11. OnMay 8, 2000, the Tennessee Supreme Court filed an order denying the Petitioner’ smotion




for appointment of counsel to file a Rule 11 application for permission to appeal, in which it
indicated that “the [Petitioner’ s| recourse is to file a post-conviction petition alleging ineffective
assistance of counsel and seeking adelayed apped. The Court expresses no opinion at thistimeas
to the timeliness of such a petition.”

On December 11, 2000, the Petitioner filed his post-conviction petition. On January 10,
2001, the post-conviction court entered an order containing the following findings of fact and
conclusions of law:

1. ThePetition wasfiled withthe Shelby County Criminal Court Clerk on December

11, 2000.

2. The Petition attacks judgments of conviction from September 20, 1990.

3. Thefina appellate action on the judgments of convictions was when the Court

of Criminal Appeals affirmed the convictions on January 9, 1992.*

4. The Petition alleges no facts which would toll the statute of limitations for post-

conviction petitions.

5. Taking al the allegations in the Petition as true, the Petition is filed outside the

statute of limitations

6. Taking dl the allegations in the Petition as true, the judgments of conviction are

not void on their face.

The Court hereby ordersthat the Petition be DISMISSED without ahearing. Tenn.

Code Ann. § 40-30-206(b).

1. ANALYSIS

The Petitioner claims that he was represented ineffectively because his attorney failed to
pursue an appea of his conviction from this Court to our Supreme Court. As the Tennessee
Supreme Court stated in its order filed on May 8, 2000, “the judgment of the Court of Criminal
Appealswas filed on January 8, 1992. Counsel for the Defendant failed to notify his dient that
judgment had been rendered, failed to fileamotion to withdraw pursuant to Supreme Court Rule 14,
and failed to fileaRule 11 application with this Court. Thetime for filing aRule 11 applicationto
this Court expired on March 9, 1992.”

The post-conviction court’s order dismissing the petition includes findings that “the final
appellate action on the judgments of convictionswas when the Court of Criminal Appealsaffirmed
the convictionson January 9, 1992.”% The petition for post-conviction relief wasfiled on December
11, 2000.

As the State points out in its brief, under the Post-Conviction Procedure Act of 1995, a
petition must befiled “within one (1) year of the date of thefind action of the highest state gppellate

1Although the post-conviction court cites January 9, 1992 as the date of “final appellate action”, the correct
dateis January 8, 1992.

2 .
See supra note 1 (concerning correct date).



court to which an appeal istaken or, if no appeal istaken, within one (1) year of the date on which
the judgment became final, or consideration of such petition shall be barred.” Tenn. Code Ann. §
40-30-202(a). Since Petitioner’ sjudgmentswereentered prior to the Post-Conviction Procedure Act
of 1995, the Petitioner was entitled to a period of one year following the effective date of the act
(May 10, 1995) in which tofile his petition for post-conviction relief. Carter v. State, 952 SW.2d
417, 419 (Tenn. 1997).

Under the Post-Conviction Procedure Act of 1995, exceptions to the statute of limitations
areexplicitly set forth. Theseinclude daims based upon anew rule of constitutional law gopplicable
to a petitioner’s case, claims based upon new scientific evidence showing innocence, and claims
based upon enhanced sentences that were enhanced because of convictions subsequently found to
beillegal. Tenn. Code Ann. § 40-30-202(b)(1)-(3).

The Tennessee Supreme Court has recently held that strict application of the statute of
limitations may not deny a Petitioner “a reasonable opportunity to assert a clam in a meaningful
timeand manner.” Sealsv. State, 23 SW.3d 272, 279 (Tenn. 2000) (applying thisrule to mentally
incompetent petitioners). Additionally, the Tennessee Supreme Court has recently held that the
statute of limitations might betolled in apost-conviction caseif “due process concernssurrounding
possible attorney misrepresentation” exist. Williamsv. State, 44 S\W.3d 464, 471 (Tenn. 2001).
In Williams, our supreme court affirmed this Court’s remand to the trial court for an evidentiary
hearing to determine whether due processtolled the statute of limitations so asto give the appellee
a reasonable opportunity after the expiration of the limitations period to present his claim in a
meaningful time and manner and to determine whether the appellee’ sfiling of his post-conviction
petition was within the reasonable opportunity afforded by the due processtolling. 1d.

In this case, the petition for post-conviction relief was clearly filed beyond the statute of
limitations. In dismissing the petition without a hearing, the trial court found that “the petition
alegesno factswhich would toll the statute of limitationsfor post-conviction petitions.” However,
the pro se petition contains an allegation that the Petitioner’s attorney did not effectively pursuethe
appeal of hisconvictions. The Petitioner attached to his petition what gppears to be a“petition for
disciplineg” concerning his attorney which sets forth in detail the allegations of ineffective
representation by the attorney on appeal. Based on the Williams case, we conclude that the post-
conviction court erred in dismissing the petition without conducting an evidentiary hearing to make
determinationssimilar to those outlined in Williams. Seeid. Specifically, the post-conviction court
should conduct an evidentiary hearing to determine “(1) whether due process tolled the statute of
limitations so as to give the [Petitioner] a reasonable opportunity after the expiration of the
limitations period to present his claim in a meaningful time and manner; and (2) if so, whether the
[Petitioner’ s] filing of the post-conviction petition [in December 2000] was within the reasonable
opportunity afforded by the due processtolling.” 1d.

Accordingly, we REV ERSE the judgment of the post-conviction court and REMAND this
matter to the post-conviction court for an evidentiary hearing to determine the above-stated i ssues.



ROBERT W. WEDEMEY ER, JUDGE



